puejSug ‘uopuo]
s13asnydesse]y ‘98pLquie)
§$91J AJSIoATU) pIeATRH]

S$SI4 "W NIMO

H)11d§ 134
10 ANOYI 31H1



3o1dxs pue uado a1ow e ur pafeSud 1ano) Iy ‘sasEd IAYI0
ujy .'seapr jo £dedoape [erouad,, oyl Jou Inq spiom Funysy,,
33e[n3a1 01 pamo[[e uaaq sey 21e1s 2y ‘ofdwrexs 104 ‘uonenIa1
01 193[gqns aq Aewr Jep ysaads jo sarr03a3ed Jo IsquInU E JO
uoneSinwoid a3 ySnoIyl paAdIyde u22q sey $1sa1a3ut Junoy
-U0D JO UOHEPOUILIODIE YT SIWHIWOG *(SIN[BAINUNOD PI[[Ed
-0s ay3) uonenga1 110ddns 01 91e3s 9YI AQ PIdUEBAPE SISIIAUT
o3 snsIoA UOIsSIdXD 921) JO INJEA dYI—sISAIAIUT SUNDIPFUOD
0M3 JO JdUEeq B PIIdI[aI skemle sey uonisod sir Inq omsn[
01 2o0sn[ WO UIAD Pue 1oy 031 1o woy pue 33e 01
a8e woiy pauea sey Arepunoq s Jo uonedo] aspaid ayJ,
‘AIotpne 21818 93
punoIE ATEpUNOq MOIIEU B MEIP O3 JJEPUEW E JO dInjeu 9yl ul
s10w 1nq yo32ds Jo uonenJas ajeis 03 Jeq AN[OsSqe Ue Se JoU
uosiaoad siy) peas sey 1ano)) swaidng oy, ssaid 9y jo 10
‘yoaads Jo wopaayy syl Suidpuqe * * © me| ou ew [[eys $s213
-uoD),, 3ey3 sapiaoid 1] “panrw] 9q 93eIs P Jo s1amod Ay eyl
puewWwap [eI3qI] [EJISSE[D I Jo sisodtpode Y3 Se udNe3 uyo
st—Aoidurs s31 ul [er101sISew IS0OWe—IUWPUIUWY ISIL] YT,

H)33dS 40 123443 ONDINITIS 3HL

e e Al

“JUIWPUIWY 3811 Y3 Aq parroddns paspur ‘yirm
pa[puodar 3q 3w A5yl moy pue ‘Aressadou sre ayendar pue
93ed0[[E 03 Jam0d 531815 I3 JO SISIIIXI Yons UsyM d10[dxa 01
SI )00q SIy3 Jo usping YT, ‘Aem 1ay1o ou Aiduurs st 91913 sowmn
-9WOg 'SIFYI0 Y3 JO $III0A Y3 JEY 03 JIPIO UI JWOS JO SIFTOA
oY1 2DUI[IS 03 dABY UIAI Aew 3] ‘arenbs onqnd ay1 ur presy
3q 3SIMISYIO J0U P[NOM $IDI0A ISOYM 3503 01—sauoydeSow
INo puey—sadinosaz diqnd a1edofe 01 aaey Aewr 3] ‘yosads
Suigns ore a3e3s oyl 9pIsINO s1omod SIIYM SIDUBISWINOID UL
31eqap dqnd jo ssauIsnqolr S IIYLINY 01 15 0 dAey Aew

4




o oI "(TZ6T) 28ed s4adu uobpiusg Y3 1IN0D UIIIBAA U3
JO saUdBaI 29U UIYIIM papn[oul 9q ued .ﬁ J1 ‘uaad pue ‘(6961)
0140 a4 Banquapuvsg (F961) uvarng ‘a sami] Y401 HIN St
syrewrpuey yons axe sojdurexy -110ddns peardsopim pajersussd
p2ads 9315 JO JOAB] Ul SUOISIIP §3IN0D Yl UOSEIT 1B} 10j
pue ‘Suypjadwod Jou Suumye Ajremoned 19YIU sem 23l )
Aq pasuBApE 9N[BAIIUNOD JUI YIIYM U SISED PIAJOAUT I9D0P
JUSWPUSWIY ISIL] SIN0D) UILIBAN 313 JO IsOW ‘pniy uf
"UdYI WA
210Joq MES 4913 JBYI SIUAD I3 AQ PIpINS d19M Pue 96T JO
$2OUPISWINDIL JUIJIP Y3 ur Njods sadnsn[ Y3 Inq ‘€941 Ul
osoqe 9sed 9], ;'Spunoid yoasads 921 UO I9pIO Jed YOrE
031 Aumyzoddo osrenbope ue wny uaAl3 jou peY 1INOD 2IEIS
a3 ySnoya uaad “1apio Sururensal e jo sdueysp ul Surpered 10§
SIOMOT[0 SIY pue ‘I Suny IaPNT UnJE ‘I IsureSe UONEID
jdwaiuod euruid e ppydn sadusn( o jo Auolew e ‘wwy
-Gurmang fo £110) ‘4 43y7p) w ‘Ojdwrexs 104 ‘[reasid jou pjnom
yoo2ds 2215 et Ysu oy Ie Inq ‘AjreonayiedwAs atow pagedud
39q PNO? I9PIO ON[EAIAIUNOD U IX2IU0D Jet U] "uonedaidas
Suiarasaid jo werfoid ay3 wWoIy IdDUNSIP JBYMIWOS IWEdIq
19p30 Jo sulre]d 9y Juswasow 1amod YIr[q Y3 JO DUFI2WI
o) pue G961 Ul $3[98Uy SOT Ul SI0L $13epA 13 SUIMO[[0f S1eak
oy} ur ‘usy ], ‘uoneda139s soA19521d B3 19PIO ING ‘I9PIO UBIW
jsn( J0U PIP I9PIO dN[eA Jeyl jo dureu dy3 ur Sumsind rom
sare1s o sapijod eper st Aq payoeadwil sem 1opio Surure
-urew jo jeyaq uo ea[d ay3 Inq ‘ssUSNONIIS JO 2INSBIU JWOS
U3IA 9SUJOP Jey3 03 Paualsy| 1m0 dwaidng YT, IIPIO IAIIS
-21d 01 Sundwanie a19m o3 1ey) punoid oyl uo Yo33ds 31
SuIqInd Ul SUOHDE IIYI PIPUIJPP $3IEIS WIYINOSG U3 ‘sIsed
2S0U31 U] ¢ IUdWwRAOW SIYSU [IAD UISYINOS Y3 JO SINIARDE
153301d 913 399101d 03 ssauBurm pateadar 530D Y3 Ae],
‘son[eA

-121UNOD Y} PIIOUOY 3INO0D) Y3 JI UIAD UM p[nom (d3ads

JBY3 Y3rej S USA[EY] JO 1831 ITe] B PA1uasaIdor v1d Jeyl JO SUOISIIP
yo2ads 2a1 ay1 Joyroym 1opuom Inq djpy jouued ] ‘sanxis
a3 jo Suipeas syl 01 >nayredwids we | ySnoyIy ‘sQ961 Y3
Ul 1In00) USIIBAA Y3 JO SUOISIIP Yd23ds 921) 9y1 01 [[e 240qe
Suuaggar sem oy ‘a1nd Jjasr Sunjiom mef ay3 jo sdwrexs ue se
AImuad y1anuaml 243 JO 3SINO0D Y] ISA0 SULIIOP JUIWPUIUTY
1SIL{ JO UONNJOAD U3 PIIBIQI[ID UIA[EY U0211pvA] AG140M WV
J0Oq SIY Ul ‘UdYAA °SILI0IDIA Ud3ads 221) 9[qeIou JO Iaquunu
e AQ paylew os[e sem 11 Inq ‘ssa001d [eUTWLID 33 JO ULIOJOI
ay1 pue Lenba feder ur opewr ssai8oid 105 umowy 1s9q sem
apedap a3y, "ysidwodde 1ySrw 1 18y e JO ISPUINI snouo}3
e ‘me[ uedlIowy jo pouad Areurpioenxs ue sem sQ96T UL
"310adsa1 jo Ayrrom Ang
Se wayl wcumub.vcm $1s9193UT § 91835 Y3 01 Surpuane 4q uidaq
Isnw 1no) ayJ, ‘ysydwoode o1 Juin sem 21els dy3 IBYM O3
Suureay onoyredwAs e 2483 110D Y3 210§2q ‘pIISISUL UIA[EY
‘Jouing ‘uim pynogs ydaads ‘paspur ‘uim fjam 1ydrwr yosads Kep
93 JO PU3 9Y3 1y "9IEBIS IY3I JO SISIIAIUI A Z[[eIALN Aem Aue
ur Jou pinoys 1no) ay3 ‘Yyoaads 109101d 01 JA]OSIT SIT UT Jeyd
3[93 9Y 324 ‘o135 9y3 SunIWI| JO J0ARJ UI sAEM[E ‘san[eA [eIaqI[ JO
ISPUDJOP JUDPIE UB SEM UDA[EY ¢ 'SON[EAIIIUNOD Y1 JOUOE],,
‘Buifes ur JudWRUIS owes Ay3 passaidxa oy ‘poowr Iemdof
srow e Uy 1,A113q1 (A AInxnj e, 10U st y222ds Jo wWopaIayy

~Jeql 12qUIBWRI 03 1IN0 Yl YIm papesjd—porrad uropowr

a3 Jo Iejoyds Judwpuaury IS Jurpes] oy sk Awr ur—af
‘uoarey] A1rel] ‘ssadoud si ur 1ano)) a3 apms o3 Suin uy
‘0M3 913 JO UOHEPOWIIOD
-JB UEB )93 0] PUE IN[BAINUNOD PUE IN[eA YIOq O PUslle O3
‘sI9U10 UBYL A[[NJ$S200NS 2IOW SIWNIUWIOS ‘pILI} Sey 110D Iyl
“@ouelsut 1oya1d uy ‘yseoadde siya yo spdurexs 1s2q a3 2q IySruw
152191U1 €3S [e3A & 03  JoFuep juasaid pue 1es),, e sasod 1eys
yoaads ssaxddns o3 a3e35 213 smojye 38yl 9N oY T, "yd33ds 3215 Jo
ey IsureSe 1sa1a1ur s, 2135 2y JurySrom ur ssavoxd Gupueleq




oy3 ul pajnsal pue s1eak ysng pue ueSeay P Guump uaAd
PoONURUOD JUIUREIN [enbs premol wnudwouw YT, ¢'$8913
-uop) 03 [[9) 2101 d1ysIopea] A 4y3u 91 03 paaow £ouspisaid
oY) pue 1n0D Y3 se ‘SIpEP gumsud a1 UJ ¢1'8961 3O 3V
SUBN [IAID T PUE ‘G96T JO PV SI3NL gunop 9y ‘F961 J°
10y SIYSRg [1ATD Y3 SE SAIMSEIUW remSuis yons paonpoid pue
$110JJ2 J19Y3 P2IBUIPIOO0D JuswuIaA0$ Jo saydueIq B Q96T 2
uJ *auOoE 1N0D dwaIdng 3 JO oM 313 JOU Seam J[I511 WsIe
_12q1[ JO PUE I9PIO [EUORTINSUOD 313 JO uoneuLIojsuen sy,
[ USWOM JO STIIeIs [E100S 33 uodn 24aey p[nom
vonioqe SuIZieuiwnd Iyl saouanbasuod a3 pue Aienba jo
USYEl ST JUNODDE JWOS SSIUT £109Y3 [eUORMIASUOD JO JoREW
e se a[qeordxa A[[ry 10U STapyp 4 30y ¢5Z1u80021 MOU $0NST{
51 JO I9qUINU B PUE SIOIEIUIWLOD jsow se ‘paapu] “Kenbd
JO uOISTIXd 9y} O3 Isisul oM I ‘1oA2U NG ‘A313qY| Tenpla
-iput Jo swrep A 03 A[EIA MU uaAI3 2ARY UONIOQE ,«o, uon
~PZI[EUTWULID Y3 JO UOHEUWIPUOD SIT PUe odPEM 4 20 AP
rwpy ‘A112q]] UIAD SIWHIWOS pue fenba Sunmoas Ul Aerd
JySru 93838 Y3 9[0T AP sagpajmotn]de wsieIql Kreioduraiuod
‘yrowrrayInyg A31qI[ Se [[oMm St £penbs Jo anfea 9y $BIQUID
Aepo3 jo wsieIdqy Y3 QuowuIdA0g pawy] JOj pUBWdP €3
-oambaun ue ur paynsa1 pue L19q] [ENPIAIPULJO swrepd 23 4q
nuc.muv sem AIMIuad YRUIIUL Y3 JO WSIEIqY O SEAIIYM
“PoMOI[O] 18t} SUOREILIOJSUET A pue guouwInpd Jo pavog @
uamosg Aq padeysaz a1om £ydosoqyd reontiod Guiuiaao3 si ?.a
15pIO0 [EUONTIASUOD UEdLDUIY 343 ¢rouuewr 2A1SDIP 1SOH ¥ NI

*$IN[BAISIUNOD Y JIA0 freasad o3 yoa3ds 933 JO famiqe a3
U (ITeJ S, USATEY JO 3593 JoNID € JIT SINSS] £rezodwayuod 3sYT,
{npenb Surjadwod Ajjensnun Ue 9AEY 21838 93 £q PaIdJJO SN
-[eAI33UNOD I} ISNEIIQ SOSUISUOD [e30q1] 2y} ‘IoMIEYS PIIPUL
‘uren3s Aoy, "9oURUY ugredured pue ‘fydesgouod ‘ya3ds a1eY

6

—Aepo1 uorssnosip drqnd a3eUrOp Jeyl sansst yoads 901 o3
JO 221 UMM JUDIJIP A[2INUD ‘I9A9MOY ‘ST UOmEn3is YT,
"ME[ [EUTWILID 911 JO asn Aq
£231598 ur 3sa193ur 93eWnIZI] € 3193101d PINOd JUdWUINACS I3
JeY3 Jed]d apew sadnsn( 9yl Jo Luofeuwr e ‘vonedqnd oYty
sureSe uondunfur ue JusWUIA0S 2y3 Auap 1d%} Ul pIp 1IN0D
ay1 ySnoys pue ‘ajods 1oy 2y swm a3 Aq urewop dqnd
oys ur sem Apnis ay3 jo isow sioirenb Auew ur rendodun
SeA Jem 9Y] “ISAOIO]N "896T [PUN dn WEUIDIA Ul JUSWIA[OA
-ur Ino jo Apnis [edLI0ISIY B UBY} 2I0W JUIYIOU JO PIISISUOD
I |nn ur 99109 doJ,, se payIsse[d Josil sem pue sjudw
-NOOP PAYISSe[d UO paseq sem uonsanb ur Juswnoop a3 ySnoys
-IV 943 9y3 19w IsIy UBIR [BIAULD Aduiony Ay Aq padsuea
-pe A1Lmdas [euoneu jo wrep SUIIEAISIUNOD Y3 OF $SI] SEM
2193 INg g'Jem Je Sem UOTIBU OUI UM UIAD UMOP PIpuey sem
UOISIOIP STYI Jey3d 108 9YI 18 PI[IATBUI UIA[EY ,AIINIIS [eUOTEU
US1B2IYI O3 PIes sem 1Byl JUSWNIOP 95U jo Iusunteda.
e jo uonedrqnd a3 suree 1ySnos 2y uopdUN(UL Y} [BIFUID
£ou1011y 943 JAIZ 01 PIsTyar 1IN0 Y3 5B S43dy uobwius g
93 U] "OIY() Ul UlIej P3IEJOSI UB UI A[[el Uy papuaiie A[asieds
© POAJOAUT 35BD Y] gt1oSuep onm Aue JO PIOAIP IXIIUOD B Ul
os pIp 11 Inq ‘1831  Jo8uep Juasaid pue 1ed,, ay3 dn pauaiysn
pue 3onpuod [e33[[1 Jo Aoed0ApE 9UI pazdatod 1anoD Yl 0240
a Fanquapuvsg u] ¢'Aexy reonijod oﬁ. pa1a3ud Aoy uaym uon
-eandoaI J19y3 01 SYSIT UTEIIID PIWNSSE A[LIESSIIIU ‘MIIA §,3IN0D)
ayp ur ‘oym ‘spepigo onqnd jo eyl sem Apredoaf ur 1sa1ajur
reuoneindar oyl 108y ur Inq ‘voneindar 19101d 01 Leded
§,91€1S 9U3 PqINd 1IN0D) U3 ‘Uvdifng ‘a ssmi] §49f MIN U]
‘[reaa1d pinom ys2ads 2313 18y UIIeJ S USAJEY JO 3531 InIl ©
10U 219M 95D 9$9Y3 1yl 9ZIuS0d3I P[NOoYs aM Wl JWes 3
18 Ing "WOPI31y JO Isned dYI J0J ydeq1as punojoid e uaaq aey
pinom 3[nsax sysoddo ue Jep ur ‘saLio1dIA 222ds 2315 Juelrod
-WI PIJpul 2Ie SUOISDIP 35 ‘sased Isar01d s1ySur (1A A[res.




THE SILENCING EFFECT OF SPEECH

Voting Rights Act of 1982, the Americans with Disabilities Act
of 1990, and the Civil Rights Act of 1991.14

As a result of these developments, more and more spheres
of human activity—voting, education, housing, employment,
‘transportation—have come to be covered by antidiscrimination
law, so that today there is virtually no public activity of any
significance that is beyond its reach. Moreover, the protection
of the law has been extended to a wide array of disadvantaged
groups—racial, religious and ethnic minorities, women, the
disabled. Soon it is likely to be extended to groups defined
by their sexual orientation. Over the last forty or fifty years,
civil rights laws have become essential to the American legal
order.

The welfare policies of the modern state fall short of the lofty
ambitions proclaimed by those who launched the War on Pov-
erty in the 1960s. Today we are more tolerant of economic
inequalities. But norms protecting the poor against discrimi-
nation still have their force in certain special domains, such as
the criminal and electoral processes.!S Moreover, despite re-
peated assaults over the last twenty-five years, contemporary
liberalism remains committed to satisfying the minimum needs
of the economically downtrodden, providing them, though
sometimes inadequately, with access to food, housing, and
medical care. Like the civil rights measures, these welfare poli-
cies are actively embraced by contemporary liberalism.

Against this background, it is no surprise that in confronting
the regulation of hate speech, pornography, and campaign fi-
nance today, many liberals find it difficult to choose freedom
of speech over the countervalues being threatened. The liber-
als’ commitment to speech remains strong, as evidenced by
their staunch support for the flag-burning decisions,!¢ but in
all three of these areas that commitment is being tested by
exercises of state power on behalf of another of liberalism’s de-
fining goals—equality.
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Hate speech is regulated by the state on the theory that such
expression denigrates the value and worth of its victims and
the groups to which they belong.!” Equality can also be found
at work in the new assault on pornography by some feminists,
who object to pornography not for religious or moral reasons
but on the ground that it reduces women to sexual objects and
eroticizes their domination.!8 In their view pornography leads
to violence against women, including rape and domestic abuse,
and beyond that to a pervasive pattern of social disadvan-
tage, both in matters most intimate and in the public sphere.
As with hate speech and pornography, the regulation of expen-
ditures in electoral campaigns is also impelled by egalitarian
considerations.1? Some defend such regulation as a device to
prevent corruption, but it can be understood in more generous
terms—as a way of enhancing the power of the poor, putting
them on a more nearly equal political footing with the rich,
thus giving them a fair chance to advance their interests and
enact measures that will improve their economic position.

Each generation tends to emphasize its uniqueness, and so
one must be careful not to overstate the significance of the
present moment. Regulations like the ones that so concern us
today have been considered by the courts in earlier times. Yet
I believe an important difference can be found in the depth of
the legal system’s commitment to equality today. Even in the
1960s, equality was but an aspiration, capable of moving the
nation but still fighting to establish itself in the constitutional
arena. Today, equality has another place altogether—it is one
of the center beams of the legal order. It is architectonic.

When obscenity regulations were debated during the 1960s,
consideration was of course given to the alleged power of
sexually explicit films and magazines to arouse sexual drives
and lead to rape. Little attention was given, however, to the
effect that their perceived risk of rape might have on the day-
to-day behavior of women, and to the impact pornography
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might have on the way women are viewed in society. In this
formative period of obscenity doctrine, the egalitarian revolu-
tion in the law brought about by Brown had begun to move
from blacks to the poor but had not yet reached women, not
even at the level of ideology. True, a ban on gender discrimi-
nation was placed in the fair employment section of the Civil
Rights Act of 1964, but as all the world knew, that addition
was intended to sink the measure rather than to extend it.2
Until the 1970s, the Civil Rights Act ban against employment
discrimination based on sex was systematically slighted by the
enforcement agencies, though in the last twenty years great
efforts have been made to catch up. Today, gender equality has
as strong a claim to the law’s attention as does racial equality.

Many participants in the current debates readily acknow-
ledge the pull of equality but refuse to capitulate to it. They
honor the countervalue, yet resolve the conflict between liberty
and equality in favor of liberty. The First Amendment should
be first, they argue.2! Such a position makes claim to the more
classical conception of liberalism, and perhaps for that very
reason has achieved a privileged position in current debates. It
nevertheless seems vulnerable to me, because no reason is given
for preferring liberty over equality—for preferring the First
Amendment over the Fourteenth. The firstness of the First
Amendment appears to be little more than an assertion or
slogan. Those favoring liberty often refer to the role that free
speech played in securing equality during the 1960s, suggest-
ing that free and open debate is a precondition for achieving a
true and substantive equality. But certainly the converse may
also be true: that a truly democratic politics will not be achieved
until conditions of equality have been fully satisfied.

In saying this, my intention is not to favor equality over
liberty, to prefer the Fourteenth Amendment over the First
Amendment, but only to acknowledge the difficulty, perhaps
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the impossibility, of discovering a method of choosing between
these two values. The regulation of hate speech, pornography,
and political expenditures forces the legal system to choose
between transcendent commitments—liberty and equality—
and yet the Constitution provides no guidance as to how that
choice should be made. I therefore cannot agree with those
partisans, including Catharine MacKinnon, who defend such
regulations by simply asserting the priority of equality. They
seem to be mirroring the error of the libertarians who assert
the priority of speech.

I am also troubled by the attempt by Professor MacKinnon
and others to work their way out of this conflict in ultimate
values by defining liberty (in the form of free speech) out of the
equation. MacKinnon argues that pornography is not speech
at all but rather action, thus denying it the privileged status
accorded to speech as an especially protected liberty.22 In mak-
ing this argument, she draws on a mode of analysis that was
advanced in academic circles by Thomas Emerson at Yale23 and
that was once expounded by Justice Hugo Black.2¢ I myself
have doubts as to the usefulness of the speech/action distinc-
tion as a general First Amendment methodology because it
masks all the hard judgments that the First Amendment re-
quires. But even putting those more general concerns to one
side, it seems to me that the distinction between action and
speech is misplaced in this context.

Some forms of pornography—for example, movies and pho-
tographic magazines—may use women in the very process by
which they are produced; the women who participate in such
a productive process may well be engaged in action. Similarly,
pornography may be one of the many causes or triggers of
human action, including masturbation and violence against
women. For that reason, pornography may be properly con-
sidered, as Catharine MacKinnon once said, as a mechanism



THE SILENCING EFFECT OF SPEECH

of transmitting action from one domain to another. Still, I
would insist, pornography itself is not reducible to either the
action that produced it or the action that it causes but is a form
of speech. Pornography is an expression of the creators and
producers of the work and is most certainly part of the dis-
course by which the public understands itself and the world
it confronts. A similar point can be made about hate speech,
even when the speech in question might be characterized as
“fighting words,” “intimidation,” or “harassment.” Like por-
nography or for that matter much of art and literature, hate
speech may appeal to our affective sentiments and be both the
cause and the product of human action, but nonetheless is
speech. .

The effort to define the speech element out of hate speech
and pornography defies common understanding of what is
speech. An analogous argument was advanced in the context
of campaign finance by Judge Skelly Wright in the 1970s, but
in this case the argument has ordinary usage on its side.25 His
purpose was to justify regulating political expenditures against
the argument that it violated the speech rights of the person
making these expenditures. To put the regulations beyond the
reach of the First Amendment, Judge Wright insisted that
money is not speech. Once again, my inclination is to resist the
casy way out and to claim, in defiance of common usage, that
money is speech, or more accurately, that the act of spending
money is as expressive an activity as parading and as important
a method of advancing one’s political values as selling a book.

People sometimes give money to candidates or spend money
on behalf of a cause as a way of communicating something
about themselves or their beliefs. But even when political ex-
penditures are purely instrumental and lack any expressive ele-
ments, they can still make claim to the First Amendment. The
instruments needed to make a speaker’s message effective and
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to bring the ideas to the public are protected by the First
Amendment, though perhaps not as intensely as the speech
itself. Account must be taken of the fact that the First Amend-
ment protects not only the writing of books but also the
facilities and institutions necessary to distribute books to the
public.

IT MAY THUS seem that we have arrived at an impasse. We cannot
avoid the problem posed by state regulation of hate speech,
pornography, and campaign finance by simply defining speech
out of the equation, and we have no principled way of resolving
the conflict between liberty and equality. As a result, liberals
have been divided, almost at war with themselves, some favor-
ing liberty, some equality. We may have to live with this sorry
state of affairs; but there may be another way of framing the
issue that moves beyond this battle between transcendent val-
ues. Perhaps the regulations in question can be seen as them-
selves furthering, rather than limiting, freedom of speech

This understanding of what the state is seeking to accom-
plish would transform what at first seemed to be a conflict
between liberty and equality into a conflict between liberty and
liberty. This formulation would not make all disagreements go
away, nor would it obviate the need for hard choices, but it
would place those choices within a common matrix. It would
make the controversy over regulation less a battle over ultimate
values, a fruitless inquiry into whether the Fourteenth or the
First Amendment comes first, and more a disagreement among
strong-minded people working to achieve a common purpose:
free speech.

In the history of free speech, the state has sometimes de-
fended the regulation of speech in the name of liberty. For ex-
ample, during the height of the Cold War, suppression of the
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Communist Party and its leadership was often justified in terms
of saving America from Stalinism.26 The fear was that commu-
nist propaganda would, in time, be persuasive and would lead
to the overthrow of the government or even the establish-
ment of a totalitarian dictatorship. Characteristically, liberals
responded that the remedy was more speech, not state regu-
lation.

With pornography, hate speech, and campaign regulation,
however, the alleged threat to freedom coming from speech is
more direct and immediate. The claim is not that the speech
will persuade listeners to act in a certain fashion—for instance,
creating a new form of dictatorship or subjugating various
disadvantaged groups in society. Rather, the fear is that the
speech will make it impossible for these disadvantaged groups
even to participate in the discussion. In this context, the classic
remedy of more speech rings hollow. Those who are supposed
to respond cannot.

It is asserted that hate speech tends to diminish the victims’
sense of worth, thus impeding their full participation in many
of the activities of civil society, including public debate. Even

when these victims speak, their words lack authority; it is as

though they said nothing. This silencing dynamic has also been
attributed to pornography.?” In this view, pornography reduces
women to sexual objects, subordinating and silencing them. It
impairs their credibility and makes them feel as though they
have nothing to contribute to public discussion. In an even
clearer case, unlimited political expenditures not only perpetu-
ate the unequal distribution of wealth and put the poor at a

disadvantage in the political arena but also may have the effect

of silencing the poor. The rich may, for example, so dominate
advertising space in the media and other public domains that
the public will, in effect, hear only their message. As a result,
the voice of the less affluent may simply be drowned out.28
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In each of these cases the agency threatening speech values

is not the state itself. Nor need it be. The call for state inter-

vention is based not on the theory that the activity to be

- regulated is inherently a violation of the First Amendment (a
' claim that would require, as a purely technical matter, a show-

ing of state action) but only on the theory that fostering full
and open debate—making certain that the public hears all that

it should—is a permissible end for the state. Even if the silenc-

ing dynamic is wrought solely by private hands—for example,

by the person who hurls racial epithets or publishes pornogra-
phy or uses superior economic resources to dominate political

“ ‘campaigns—there is ample basis for intervention. The state is
- merely exercising its police power to further a worthy public
. end, as it does when it enacts gun control or speed limit laws.
' In this case, the end happens to be a conception of democracy
- which requires that the speech of the powerful not drown out

or impair the speech of the less powerful.
While the promotion of democratic values is a worthy—in-

.~ deed, a compelling—public purpose, a question can be raised

about the method by which that goal is pursued, specifically,
whether it is consistent with the First Amendment. State regu-

lation of the type we are considering might promote, under

the best of assumptions, the speech rights of women, minori-

. ties, and the poor, but it necessarily diminishes the speech

rights of racists, pornographers, and the rich. What gives the
state the right to choose the speech rights of one group over
the other? The answer to this question depends in large part

- on how we conceive the speech interests at stake, which in turn
. falls back on the distinction between libertarian and democratic
.~ conceptions of freedom.

If nothing more were involved than the self-expressive in-

- terests of each group, say the desire of the racist and the interest
of the would-be victim each to speak his or her mind, then
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there would indeed be something arbitrary about the state’s
choosing one group over the other. I believe that manmEbm
more is involved, however. The state is not trying to arbitrate
between the self-expressive interests of the various groups but
rather trying to establish essential vnnnon&moum for collec-
tive self-governance by making certain that all sides are pre-
sented to the public. If this could be accomplished by simply
empowering the disadvantaged groups, the state’s aim would
be achieved. But our experience with affirmative action pro-
grams and the like has taught us that the matter is not so
simple. Sometimes we must lower the voices of some in order
to hear the voices of others.

In conceiving of state regulation of hate speech, pornogra-
phy, and campaign finance in this manner, equality once again
makes an appearance. But now the value is rooted in the First
Amendment, not the Fourteenth Amendment. The concern is
not simply with the social standing of the groups that might
be injured by the speech whose regulation is contemplated.
Rather, the concern is with the claims of those groups to a full
and equal opportunity to participate in public debate—the
claims of these groups to their right to free speech, as opposed
to their right to equal protection. The state, moreover, is hon-
oring those claims not because of their intrinsic value or to
further their self-expressive interests but only as a way of fur-
thering the democratic process. The state is trying to protect
the interest of the audience—the citizenry at large—in hearing
a full and open debate on issues of public importance.

RECONCEPTUALIZING the problems presented by hate speech, por-
nography, and campaign finance in this way might seem to
accord easily with the traditional framework. It turns out that
the countervalue we take seriously is not the bland public
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order, nor even the more alluring value of equality, but democ-
racy itself. Indeed, one way of describing the situation is simply
to say that now speech appears on both sides of the equa-
tion, as a value threatened by the regulation and as the coun-
tervalue furthered by it. But even this way of putting the matter,
radically understates the depth of the challenge we confront.
Whereas the traditional framework rests upon the old liberal
idea that the state is the natural enemy of freedom, now we
are being asked to imagine the state as the friend of freedom.
Resistance to this reversal of the traditional dialectic of free-
dom is considerable. In part it is founded on an absolutist
reading of the First Amendment as a bar to any state regula-
tion of speech. whatsoever.2? This view of the First Amend-
ment proclaims that “no law” means “no law,” which is cer-
tainly true, but as Alexander Meiklejohn emphasized, what the
First Amendment prohibits is laws abridging “the freedom of
speech,” not a freedom to speak.3® The phrase “the freedom
of speech” implies an organized and structured understanding
of freedom, one that recognizes certain limits as to what should
be included and excluded. This is the theory upon which
speech regulation that aims to protect national security or pub-
lic order is sometimes allowed; it should be equally available
when the state is trying to preserve the fullness of debate. In-
deed, the First Amendment should be more embracing of such
regulation, since that regulation seeks to further the demo-
cratic values that underlie the First Amendment itself.
Although the Supreme Court has never taken kindly to
absolutism in its reading of the First Amendment, over the
course of the last twenty-five years it has increasingly fallen back
on a principle that would seriously impair—though perhaps
not altogether bar—the state’s capacity to protect freedom.
This is the principle of content neutrality, which prohibits the
state from regulating speech on the basis of what is being said.
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Starting with Buckley v. Valeo®! the Court has adamantly
resisted mandatory limitations on political expenditures, even
on the premise that these limitations prevent distortions of
public debate. Time and again, the Court has declared that the
First Amendment prohibits the state from restricting the voice
of some so as to enhance the voice of others.3? No justification
was offered for this stance when it was initially proclaimed, but
it seems to make appeal to the principle of content neutrality.
In later cases, the Court explicitly linked the Buckley manifesto
to that principle.33

On the issue of hate speech, the Court has not been so coy.
In the 1992 decision in R.A.V. v. St. Panl—the so-called cross-
burning case—the Court struck down the City of St. Paul’s
hate speech ordinance on the ground that it was not content
neutral.3 The Court assumed the ordinance proscribed only
“fighting words,” a category of expression that was within the
power of the state to regulate or even suppress. Nonetheless,
the Court invalidated the ordinance on the ground that it was

partial. The “fighting words” of racists or sexists were prohib-
ited but not those of individuals fighting racism or sexism. The

state was favoring the tolerant over the intolerant. As Justice
Scalia, writing for the majority, put it, “St. Paul has no author-
ity to license one side to fight free style, while requiring the
other to follow Marquis of Queensbury Rules.”3

The Supreme Court has allowed the regulation of obscenity,
provided that it stays within the bounds provided by the so-
called Miller test,3 but it has not yet had occasion to hear a
case involving a regulation specifically structured to respond
to feminist concerns regarding pornography. Its decision in
the hate speech case, however, is indicative of how it might
rule. Indeed, in justifying his conclusion in R.A.V., Justice
Scalia took as his first premise the view that a partial regula-
tion of obscenity—a law that proscribed only obscenity that
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was critical of the city government—would be unconstitu-
tional because it transgressed the rule requiring content neu-
trality.3” Several years earlier a similar line of reasoning was used
by Judge Frank Easterbrook in the Seventh Circuit Court of
Appeals to strike down an Indianapolis ordinance that was
aimed specifically at sexually explicit material that subordinated
women.38

The principle of content neutrality bars the state from trying
to control the people’s choice among competing viewpoints
by favoring or disfavoring one side in a debate. So understood,
the principle has powerful appeal and can be profitably applied
in many contexts. The abortion protests of the modern day
provide one. It would violate democratic principles for the
state to adopt a rule protecting parades and demonstrations
by those who favor the right to abortion while clamping down
on “pro-life” forces. On the other hand, content neutrality is

‘not an end in itself and should not be reified. The principle

responds to some underlying concern that the state might
use its power to skew debate in order to advance particular
outcomes, and this purpose should always be kept in mind.
Accordingly, the principle should not be extended to situ-
ations like hate speech, pornography, and political expendi-
tures, in which private parties are skewing debate and the state
regulation promotes free and open debate. In those cases, the
state may be disfavoring certain speakers—the cross-burner,
the pornographer, or the big spender—and make judgments
based on content, but arguably only to make certain that all
sides are heard. The state is simply acting as a fair-minded
patliamentarian, devoted to having all views presented.

In an earlier period, a number of First Amendment theorists,
including Meiklejohn and Kalven—the architects of the liberal
position—acknowledged that the state might sometimes have
to act as a parliamentarian. But they assumed that the state
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could discharge that function simply by following Robert’s
Rules of Order: a predetermined method of proceeding based
not on what was transpiring in debate but rather on some
universal abstract principle like temporal priority.3? Today, that
conception is not sufficient. A parliamentarian must be sen-
sitive to the limitations that resources—such as time and
money—place on debate and might well have to say, “We have
heard a lot from this side already. Perhaps others should get a
chance to speak before we vote.” A fair parliamentarian wants
vigorous expression of views but is also sensitive to the excesses
of advocacy and the impact of such excesses on the quality of
debate. A fair parliamentarian might sometimes have to inter-
rupt and say, “Can’t you restrain yourself? You have been so
abusive in the way you have put your point that many have
withdrawn from the debate altogether.”

Of course, any regulation of debate is likely to have an
impact upon the public’s final decision on a policy issue; any
regulation of process is likely to affect outcome. Hearing two
sides of a debate may well produce a decision different from
that arrived at if only one side is heard. In that sense, the use
of the principle of content neutrality to bar the regulation of
hate speech, pornography, and campaign finance might seem
similar to its use in the case of abortion protests, where state
regulation would have the effect of favoring one side of the
debate over the other. But there is a crucial difference.

When the state acts as a parliamentarian, its purpose is not
to determine outcome, nor even to preserve public order (as
it might be in the abortion protest case) but rather to ensure
the robustness of public debate. Such a goal changes the analy-
sis altogether. It is not that the enrichment of public debate is
a more worthy goal than, say, the maintenance of public order,
and thus more capable of excusing the impact that regulation
has upon process and thus upon outcome. It may be that; but
‘T am making a more fundamental point, namely, that the skew-
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ing of outcome by the enhancement of debate is no cause for
concern. There is no wrong. What democracy exalts is not
simply public choice but rather public choice made with full
information and under suitable conditions of reflection. From
democracy’s perspective, we should not complain but rather
applaud the fact that outcome was affected (and presumably
improved) by full and open debate.

In speaking of the state as parliamentarian, Meiklejohn and
Kalven treated society as though it were one gigantic town
meeting. Recently, Professor Robert Post has insisted that such
a view ultimately rests on antidemocratic premises, and he has
criticized this way of understanding society.#0 According to
Post, while actual town meetings take place against a back-
ground in which the participants agree to an agenda—some-
times implicitly or informally—no such assumptions can be
made about civil society. In the constant conversation that is
civil society, no one is ever out of order and no idea is ever
beyond consideration. Civil society, he argued, can be thought
of as a town meeting only if it too has an agenda, but the
setting of an agenda would require a certain measure of dicta-
torial action by the state, what Post would regard as an exer-
cise of its managerial powers, thus flouting the radical demo-
cratic—almost anarchic—possibilities that might be realized.
Genuine democratic principles, according to Post, require that
citizens set the public agenda and always be free to reset it.

The notion of a town meeting does indeed presuppose an
agenda—there must be some standard of relevance—but agen-
das, either of actual town meetings or of the more metaphoric
type, need not be set by the deliberate action of the participants
nor imposed by an external force, such as the state. They can
evolve more organically. In democratic societies there is always
an agenda structuring public discussion—one week nuclear
proliferation, the next health care—even though that agenda
is not set by a particular agent or authority.
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Society is more than a town meeting, and the state is sig-
nificantly more than a parliamentarian. The state is also the
embodiment of distinctive substantive policies, and those in
control of its power have a vested interest in how debates are
resolved. Sly politicians may say that they are regulating con-
tent in order to enrich public debate and to make certain that
the public hears from all sides, but their purpose may, in fact,
be to determine outcome or to further certain policies. This
danger strikes me as particularly acute in the area of campaign
finance, where incumbents may limit expenditures as a way of
insulating themselves from the challenges of newcomers.

This danger must be confronted and dealt with directly.
Those in charge of designing institutions should place the
power to regulate content—to act as a parliamentarian—in
agencies that are removed from the political fray. It is never a
good idea to choose to chair a meeting someone who is keenly
invested in one outcome. In addition, a heavy burden of scru-
tinizing the state’s action should fall to the judiciary, especially
because it stands apart from the political fray. In discharging
this task, the judiciary should not look at the motive—stated
or otherwise—for the action but must carefully determine what
the overall effect of the state regulation is upon public debate.
The court must ask itself: Will the regulation actually enhance

the quality of debate, or will it have the opposite effect?

An inquiry into the impact of state intervention on the

quality of debate is a difficult, somewhat tortuous exercise, and -

it is hard to know how it might come out in the three problems
under consideration. I have grouped hate speech, pornogra-
phy, and campaign finance together because of my theoretical
interests—because I perceive them as presenting a similar chal-
lenge to received First Amendment doctrine—and not because
I believe they all need to be resolved the same way. Although

it is clear to me that, in grappling with these issues, the courts
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have erred in relying on a reified version of the principle of
content neutrality, it is possible that even within a framework
that conceives of the state as a parliamentarian and allows it
sometimes to make content judgments, the courts might in
fact conclude that the action of the state narrows debate and
thus, in result alone, still come out the way they did.

That said, I do not believe that Buckley v. Valeo, invalidating
the limitations on political expenditures, could be defended in
~ these terms. The law in question in that case was enacted in

the wake of Watergate and rested on a sober congressional
judgment, amply supported by the evidence, about the distort-
. ing effect that unlimited political expenditures have on politics.
‘But hate speech and pornography present more difficult issues.
The silencing effect attributed to these two forms of speech
depend on a more subtle psychological dynamic—one that
disables or discredits a would-be speaker. In the specific case
that comes before the court, the dynamic might not be pre-
sent, or the chosen correctives might be clumsy, causing more
istortions in public debate than they cure. The traditional
emedy—more speech—might be far better. It is hard to be
ertain about these matters, especially when operating at this
.‘n<n_ of abstraction. Two points can be made about hate speech
‘and pornography, however.
First, a failure of theory can lead to a failure of inquiry.
‘Unable to appreciate or even acknowledge the possibility that
hey were confronted with a situation in which speech was both
1e threatened value and the countervalue, the courts in the
ithout even giving the state an opportunity to show how
1ese forms of speech actually distort public debate or that the
egulatory measures in question were appropriate correctives.
the courts declared the laws invalid on their face.
- Second, in arriving at their judgments, the courts in these

Paul and Indianapolis cases invalidated the laws in question
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cases failed to give any weight to the Fourteenth Amendment
version of the equality value, and this failure strikes me as an
error. From the perspective of the First Amendment, we must
attend to the silencing effect of hate speech and pornography
on disadvantaged groups—how certain forms of speech violate
the equal right to free speech of those groups; but this atten-
tion should not blind us to the impact that speech has upon
the broader social status of those groups, that is, to the Four-
teenth Amendment ramifications of those two forms of speech.

Even if the Fourteenth Amendment does not take priority.
over the First, that does not mean that the Fourteenth Amend-
ment should be accorded no weight at all in the judicial calcu-
lus. Denying the priority of the Fourteenth Amendment does
not obliterate it. It may have been hard to sustain the St. Paul
hate speech ordinance and the Indianapolis pornography ordi-
nance simply as speech-enhancing measures, but it may have
been possible to compensate for the deficit of the First Amend-

" ment analysis and to tip the scale in favor of the state by
broadening the focus of inquiry and taking into consideration
the further cause of equality. All the countervalues should be
honored.

A more powerful state creates dangers, there is no denying
that; but the risk of these dangers materializing and an estimate
of the harm that they will bring into being has to be weighed
against the good that might be accomplished. We should never
forget the potential of the state for oppression, never, but at
the same time, we must contemplate the possibility that the
state will use its considerable powers to promote goals that lie
at the core of a democratic society—equality and perhaps free
speech itself.

ART AND THE ACTIVIST STATE

In the history of political philosophy, the state has taken many
forms. In the most familiar, the state acts in what might be
called a regulatory manner, issuing commands and prohibi-
tions and using the power at its disposal to enforce those
directives. This is how the state typically acts in the crimi-
nal law—the state as policeman—and also in civil proceedings
when it assesses damages and issues injunctions, and in a great
deal of the administrative process when it issues cease-and-de-
sist orders.

: There is, however, another sphere of state activity of growing
importance in the twentieth century, in which the state acts
not as a regulator but as an allocator.! In this guise it awards
licenses, builds and rents apartments, hires and fires people,
buys books for libraries, funds and manages universities, and
provides money for the arts. Some of these activities have no
discernible connection to freedom of speech, but many do,
either because subsidies are provided to speakers or because
the award of benefits, such as jobs or passports, is tied to cer-
tain conditions affecting speech.




